Brazil Puts Patients over Patents

On June 6th, 2007, Brazil’s President signed a compulsory license on the HIV drug Storcrin (the brand name for Efavirenz) which allows Brazil to legally purchase generic versions of the drug under provisions permitted by the World Trade Organization rules.

Why did Brazil issue a compulsory license for Efavirenz?
Brazil offers universal and free access to all medicines necessary for the treatment of people living with HIV/AIDS in its country.  However, with such a large and growing HIV/AIDS population, Brazil is unable to afford some of the latest medications, such as Efavirenz, at the prices that the pharmaceutical companies are demanding.  
Before issuing the compulsory license, Brazil attempted to negotiate with Merck for lower prices for Efavirenz.  Brazil asked the price of the drug to be reduced from $1.57 per dose to $0.65 a dose, the same price that it is sold in Thailand.  However, the lowest Merck was willing to go was to $1.10 per dose, which Brazil was unable afford.  By bypassing Merck’s patent, Brazil can now buy generic versions of Efavirenz at $0.45 a dose, saving the country nearly $30 million over the next five years.  These savings ensure that Brazil will continue to be able to provide HIV/AIDS medications for all those who need them.
What exactly is a compulsory license?
Compulsory licensing is legal under the WTO’s Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), which is signed by all 150 member nations.  TRIPS enables governments to grant licenses of a patented product without the consent of the patent holder if reasonable efforts at negotiation are unsuccessful.  Negotiations can be bypassed in times of national emergencies, determined by individual countries, and for noncommercial government use.  When a compulsory license is issued, the patent holder still receives adequate compensation from the country.  Compulsory licensing of a product is not pirating, stealing intellectual property, or abusing a legal loophole.  Compulsory licenses allow governments to balance the rights of patent holders with the protection of public interest.
What was the response of opponents to Brazil’s actions?
Merck and several other organizations including PhRMA, the U.S.-Brazil Business Council, and USA for Innovation have disparaged Brazil for its actions and are pressuring it to revoke the compulsory license.  In a statement released by Merck, it said that it is “profoundly disappointed by the decision of the Government of Brazil.”  Merck’s response shows that it cares more about the profiteering of its company than about the patients it supposedly serves.  
In the statement issued by Merck, it also said that “research and development-based pharmaceutical companies like Merck simply cannot sustain a situation in which the developed countries alone are expected to bear the cost for essential drugs in both least-developed countries and emerging markets.”  This statement is simply not true.  Pharmaceutical profits from sales in developing countries are insignificant in creating incentives for future research and development. All of the developing countries combined (Africa, Asia, and Latin America) comprise less than 11.5% of total global drug sales. U.S. drug companies make most of their sales (88.5%), and an even higher portion of their profits, from the rich markets of North America, Europe, and Japan. They do not need to squeeze blood from poor consumers in Brazil and other developing countries in order to sustain and to bring new medicines to the market.
The American Medical Student Association (AMSA) strongly supports Brazil in its actions to ensure the availability of the HIV drug Efavirenz to the 75,000 patients in its country who need it.
For more information, e-mail the American Medical Student Association Global AIDS Fellow (gaf@amsa.org) or visit the AIDS Advocacy Network website at http://www.amsa.org/global/aids/. 
